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INTP.OUfCTION ^ " , • 

• h iiccussior of tiie r-^^ lat Lor 3V ic b'ec\;een cho ^^jovernrent "and ' 

the private sector. For if the governr;;ient provides g^ods and 
services for its own use or to the public •that could be pro-- 
vided ^ the private * sector^ . there is no relationship. The is 
issue is real - the^^^eoartmsnt of Cormerce estimated that overx' 
400,060 Federal etnptoyees are eug^^ged in commercial ^nd industria 
activities that are competitive with ,^the private sector:* 
Examplesf range from p^ublishing "and ^rihting ADP bperatil^ns and 
programmiVig, microfilming, commupications , and ij-eseatch and 
deve'lo^pmexit to office machine repairs and janitorial services. 

^ "This paper ^wi;i4:....,d^ the previous federal policy 

towards establishing the~^rela^l^ its underlying 




rationale based on various Congressional j-recomm^ri^crfejrQ,as x hovv : 
a significant change in executive policy was made and the effect 
of this change; and 'recent recommendations made to change this 

'policy. . . ' ' ' • 

Practices permissible within present executive policy and 
regulations are recommended .to make the private sectot; an active 
fjartner in-the development of the propos^^d Nat^ional Program. 

The defirvir^ion of "private se<^tor'* set forth in the 2nd 
draft (rev.) of the National Program • document is used, however 
no attempt has been made to conform the other 'terms used to. 
doscrribo the private sectOu^ ' ^ 



i;LCATIO.\SIiIPS 



Conqcessional Legislative Policies and- Statutes 



The issue o f /Governmer/c t:oRpet ition with the private 

* / . ' " ' ' ' 

sector has been extensively studied 6y the Congress- ^In 1933, 

/ ✓ . > 

a special commi/tjee of the House of Represenfeatives recorrmfended 

■/''.•• ■ ■ 

tha"t .the executive agencies of Governrnent investigate .any_^ 

their activit/es "competitive with private business.. 

to/ tfte end thaj; there be a" liquidation of all- 
such bureaus, subdivisions or agejacies un^er 
.tneir control competing witsh pr ivate^trade , 
"/ommeifce, finance, jjidugtty, or the -professions, . 
^ ,the operations of which are not in the public.. * . 
interest • " ^ * , 

The/lnter(jovernmental Jlelations Siiibcpmmittee of -the 
House Cj&mmittee on Gover-nmeht Operations .reported in 1953^ 



that- the number of cqmmercial and indust):ial activities of 

the Gbve^ment .that qompete with- private business posed a- 

/ • . / ^ ' ^ . . 

^eai threat to private indus^try and imperilled the tax structure. 

The 83rd Cong^ress established the Second Hoover Commission 

^and directed/ the dommissio/i to m^e studies and t^ec^mmendations 

relative tc3 i • . 



eliminating nonessential services, functions, and, 
aptivitieS whifch arc competitive with private • 
enterprise ... y- ' , , ' i ' . 

The Commi'ssioV' s r^por t' o ^f ered numerous rccomm^nclation^ 
dcr.lcjned to elitainate c/r decrease substantially act iyi 1 19^3- o^f 
thcx Government that corkpet!od with private enterprise- * 



, • Conjress^donal hearings and i^lcc^'est in the 1960 * s ' • . 
centered on t^e practice of using 'private Sector personnel- 

perBonnal ano, tha effect of chis ^^actice cn Governnent career 

personnel. . ^ . - 

In 1972, the Department of ConuT.erce published a study ^ 

of the. current executive regulations establishing the relation- 

ship with "the private sector. TKe study noted that.;. 

The geAer'al. consensu^ of Congre.ssional recommerida- . 
. tions has been in favor -of the policy of reliance 
on private enterprise. .Congress has recognized ^ 
the valiife of bliis policy in supporting the National 
economy and maintaining a sound tax base. Wore 
receny hearings, directed specifically at seryice 
contracts, have^ot q.uestioned this fundamental 
policif"^^ -'have beea concerned only with the 
mechan^ps and details of implementation. This 
clear mandate fr6m Congress',' however, has not 'been 
consistently followed in Government 'op,er a tions . " 

Va^ious^ interest groups have testified before tecent 

Congtessional hearings on the issue-'of Government competition, 

but no legislative ^recommendations from* any congressional 

committee are expected in 1974. * , * • 

There is no legislatfion whi-ch expresses a policy o-f reliance 
on the p rivate -sector for heeded goods and services 

There is one narrow exception. It is -Title III of - the ^ 

Intergovernmentai Cooperation > Act of 1968^ which-' ^uthorizes 

Fcd^al agencies to provide c\Brtain specialized an'd technical 

services to State arid local governmants. Txie act roquipes 

* / 

5 
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that rules ^and^G^^ulations 'be establrslied by 'the Bureau -of 
the Budget ur.der v;hich the' Directoi5^' determinas v/hat services 



r?.v b-'^ nrov 5 ded 



Such rules ^nd regulations shall be consistent 
- 'with and" in furtherance of the. Governrpent *'s policy 

of relying on"\the privates enterprise system to. 

provide"" those' services which are ' reasonably and 
" expeditiously available througH orciinary business 
<-r channels ♦ " >' " . * * 

■For various reasons, legislation directed to -this issue 

has not'beei} passed by Congress- There was no requirement *• 

7 

.for legislation due to the intervening effects of the 1930 's 
depression, World War II, and the fact that -government 



procurement did not ^ave the powe^ul economic impact which 
developed after^'orld War II. . ^ 

In 1955, legislation was introduced by 'the Chairman of 
the Senate Government Operat:vons Committee v;hich would haye^ 
establi^h^ a Fe'derai policy concerning the terminatioji, ^ 
limitation, MDr esta^lisHment of business-type operations of 
the (government conducted in competition wi^ private enterpris'^ 

Upon assurances from the Director of ^the Bu^^edti of the 

^ ' ^ 

Budget that^tfee policy expressed in the prc5posed legislation^ 

^ad already'been implemeni^ed- by the. Executive Branch, further - 
action in Congress v;as postponed. 

The cjrowing stirength of the Federal employee labor unions 

-3- 



?.nd' Civil Service Comaission. rulings concGrning ^the use of 
*^ . ' 

private sector personnel as a substitute for Civil^ Service - 

o.iplj 'oc^ ba/'3 sl^,v- : l.j'ji:^ l?,rxvc* r^^jcv.rr.c^nco. t ions • 

llie Commission on Gbvei' nrri.ent. Pi^ocuremenu in its' repotrt 



/ 



to th^ Congress provided a review of the histpry of congress- 
ional efforts to develoo and implement an effective policy * 



' direct-cd 'to this iss'ue and stated,*.. ^ 

* We believe, as ar first step toward its resoLution^ 

there shoyJ.d be a clear expression in law^of the 

Gov^jnteTent * s po-licy for relying on the private 
sector for gooda and' services • 

2. Executive- Regulations Governing - . ^ - ^ • 

a: Pedernai/private sector relation . * J 

Earlie^^ executive regulations supported ^ reliance on .the r 
private' seqtor In both the statement b£ policy and in. the 
* im.olem.entation 

In 1954, the'-'Deputy Directo:f- of -the Bureau of i^he Budget 

j' testified before a House committee on a number of bills pending 

ory the subject of government competition with the private sector. 

^ He' referred to a campaign statement made by Presi>5ent Eisenhower 

♦ 

To bring government closer ^o the people v;e will 
. - set up these principles and adhere to them; That 

no Federal pre-ject large or small*, would be under- 
taken* whi^ch^ tKe people can effectively do or be 
helped 'to do for themselves 7 that no Federal project 
v/ill be undertaken which private enterpr,ise can ' 
^effectively undertake; that no project and no 
C program v/ill be s.tarted on the Federal level .v/)iic]ri^ 
can be undertaken and effectively carried through 
on the State or local level.*" 

Ro indicated that , accordingly, the ' executive had^ initiated 



, a progfan to "•.•rc^iice or torninato, v/herever compatible v;it7> 

^4- 



enterprise," .In JjiTiua^ 1955, -this policy v;as promulgated 
; . . • . . . ^ 

by thi- -iba'^Aaco of Biill'-'t; n Ko . 5'-4. r 

' • \ ' ^ 

' In Ivj-C), a Bureau of the Budget m.ero jranaa-;, cor.c-jrr.ing the 

progres^ of tt^e executive's program noted that the decision to 
continue or discontinue an activity did .not depend on y/hether'" ^ 
the product or service could* be producred inore^ cheaply outside 
the Government. As a general jruleA^the policj^ was adopted 

that the apparent cost^of a particular product or service*... 

' . * - ^ . • 

will not ^be a deciding factor where adequate 

competition exists." * ^ 

Reasbxis stated were: . ^ ' ' 

•1^. The cost of Government operations are ^not , 
comparable with correspondi;ig business costs. 
The Government, for example^ pays no income ^ 
taxes and operates its own tax-.free 'facilit^.es, 
thereby* keeping costs down. " * ' % 

* -h2. ' Government accounts air^ not kept i,n the scime 

manner as business accounts, so that a comparison 
of the operating^ costs ^6f Government versus 
business, for example, is not gnly difficult but 
often itiisleading . * ' - ^ , 

♦ ' , * 

3; Above qill, 'the decision whether 'to continue or 
discontinue a. Government activity gblely on an 
apparent cost basis runs counter, to our concept . 
that the Government has ordinarily no rigl^t to 
compete in a private" enteifprise econonjy.** 

This Bulletin was modified in 1959 to ^dc3 guidelines for 

determining compelling^easons for a Government agency to produce 

goods or services for its own use. These r^sons were... 

1.- National security^ 



2. IRelatively 'large and disproportionate high'cost 



■ ^ , 3. Clear un^f easibility - not available commercially 

^in tlW f,ores3^abl3 uucure, l:he product or s^*irvica / 
was an integral^ par t o£ the agency's basic mission/ o 
adminisbrat ively irnpracfcical co contract for a servic 
or product ^ \. . ' , ' - 

The exception -for large and disproportionately high cos-t> 

in practice a comparative cost amalysis, was added since the 



Bureau of the Bi 



iget found that... 



.4w^tUe costs of Government operations, and private 
procurement could be usefully, compared provided 
' . th^y ware both fairly computed ancj complete." 

The-^costs ofl a compa>:able Government operation would have 



to cover • . 



/ 



/ 



• ...all direct and indirect outlays as -well as 
elements- not chargeable to current app/opriations. 
Costs attributed to procurement fr^m private 
sources would also have to be com^HTtyc3 on an 
' .equally fair and complete basis." 

Since ^oitie Goverrlirlent costg include.d ij/ the analysis 

could only be estimated... 

....the principle v;as developed that procurement 
should be from commercial sources unles,s the 
differences in comparable c0sts was relatively - 
large and disproportionate^" 

These guidelines were clear and capable of consistent 

implementation. They recognized that in determining the tqtal 

" '''' 

costs of a government operation., only estimates of certain cost 
elements could bq prepared, therefore* a competitive government 
activity was permitted only if the cost 'comparison 'showed a 
larga and disproportionate difference betv/een the government 



activity 'and a private sector , soured . 



A sijaizu-car.t: c;:.;::^^o Xii exacubive policy <c^ccUi:r'3d in . 
1966 and 1967 influenced by^ congressional - reports of the effect ' 

th;*it co^. traccin'f foi nor vice 3 v/aj ha\'inv^ on curiae Gcvc-irnra^.t 



GToT :-/v'odo, ar eoxniopKof rlie Civil SGrvico Coi.'ir.idslcn holding 



/ 



ERIC 



-that contracts und^r which Governiaent personnel directly 
Supervise contract employees are illegal, and a strong move 

by President Johnspn's administration to create at least an 

i * - 
a]^pearance of economy in Government. 

The current regulations introduced 'a biased cost comoarison 

between the incremental jor additional costs of a Gover.pjnen t 

activity an d' the costs! from a private source / 
' ' ' 

In 1966, Bulletin 60-2 v;as replaced by Circular A-76. The* ^ 
Circular v/as modified in 1967 to provide additional cost ^ - 
guidelines. ' 

. The Circular sets forth the policy'' for acquiring commercial 
or industrial products and services for Government use. . A 
general policy of replying on the private enterprise system, to 
supply the Government's needs is restated, but a relative cost 
comparison was S«3d^ which has provided the largest difficulty 
with the policy from the viewpoint of both government and 
private sector representatives. 

'The Circular is applicable to commercial and industrial 
products* and services used by executive agencies. -It does not 
apply to activities of the l(|gislative or judicial branches 
such aa-^the Government Printing Office and the Library of 

Congress . ^ . ^ 
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system IS stated, there is no prohibition against procurement 
Qp-F p:ocluc'tG or sor^^-'icno a:i"or^. ^" tit'ut Lcvui n.)t q:v-j/-llv con- 
Si.c;3: >'i pa^t o: Lr- j p-^v;cj onterpjis^-? ;:yjcorr. 

The Circular requires that executive agencies perform the 
basic functions of management necessary to retain essential 

control ovefe their programs. ^They are 

\^ 1» Selection and direction of Govermnerit employees 

2. Assi^nJnent of organisational responsibilities 

3. Establishment olE performance goals and priorities 

4. Ev^ua^tion of performance 

^ ^ • ' ' 

Agencies may obtain from a private source or Government 

staff organizations ,manage^riejl adVisbty servi'be^such as an 

office of general counsel, a -management and organization staff, 

or a systems analysJLs unit. 

V The Circular does not apply to products or services which 

are provided to the public. ^Although, it indicates that products 

oj[^ services used in developing the product or service providecj 

are to be obtained in accordance v/ith Circular guidelines, an- 

agency can provide to the public, free or l^y sale, items in 

competition with the private sector. 

The "c6mpelling reason" language of the* earlier regulations 

v/hicfe permitted the establishment of an in-house governcaent 

activity v/ay deleted, and an agency may provide a product or 

5.orvLCofor its ov;n use v/ht^n... - ^ 



disrupt: or ira'terially ^cie lay ac; jncy ' prograai 
* * * » ' 

2o Maintenance 'of combat support or rtiobilization 
r'eadine'ss i»s required • 

3. A satisfSc^ofy coia^cjroial iource is ,noc avaxLabie 
/? and" cannot be dovaiooeJVin cirr.e 

/ ^ ^ ^. The product or servicers available from another 
^ agency . 

An agency may intitiate an ik^ouse activity if a compara- 
tive cost analysis shows that..;.* V f 

5. Procurement of the ^product or ser^v'ice' from a ^ * } 
commercial s6urce will'r.esult in higher cost to ^ 
the Government . ^ 

The Circula^r does not | require th^it a cost comparison 

be performed prior to obtaining a product or service from 

1 " 

the private s^qtor^. Agency implementing instruction^ vary 

on this' point Urider certain circumstances, Department of 

'^Defense instructions require ' a*^ost comparison pr.ior to con- - 

* ** 
tipacting with the private secto^\ Department , of Health, -Education 

and Welfare instructions repeat anc^do not change the Circular*. 

If a cost comparison is developed, the cost of obtaining 
the proTSxict or service* from the private sector includes the 
amount paid" to t^e contractor plus the administrative c9st of 
preparirig^- Requests for Prgposais and Invitatigj^'^r Bids 
evaluating proposals and bids, and awarding and managing the 
contracts In other word^,^the full cost^to be borne'by the ^ 
Government * \ 

/' < 

. * ' -o>. ■ 



1 



> 



t . 



T?ie Circular states that"the estimate of costs of a ^ 

government in-house act,ivity should include all costs... . * 

'*r.iich wouLcr bo i.acurrad i^ a prcoucL Or- s^^rvice 
v;ece ncov Ided- by the Goverri^Tient q.nd v/oi'jh v/ould 
not be incurred if the' product or -service v;ere 
obtained firom a i::ommerc;iar source. The ojDjectives 
should be to compute, as realistically as possible, 
the incremejital or ^additional' cost that would be 
incurred by the" Government . " 

In other words,. not the full cost to &e borne by the* r 

Government, btft^only the incremental or additional costs. * - 

Start-up co^ts, depreciation of existing equipment. State 

unemployment taxes and State and local taxes not paid by' 

theprivate sector are, not included in the analysis. In 

addition, it is difficult for government personnel performing ^ 

this analysis to obtain proper cost estimates for utilities, 

facilities and services, and maintenance of equipment. 

Example of incremental versus full costing 

The Department of Commerce • study included- an ex£miple of 
the Circular costing techniques developed during^ a 1968 study 
by the General Accounting Office of an Atopiic Energy Commission 
pfograpri'. The tWo methods 6f costing show a wide discrepancy 
m the results. * ' ' ^ 

Full Costing ; 

-r- ' ^ Finished Part Unfinished Par': 

Comniercial production ' $3 1^ .95 $47 1-37 

In-^House production • 319.43 468-43 

Incremental Costing 

Coramercial pioduction ^ $312.45 $466.87 

In-House profiluction ^ 145.43 195.46 

-10- 



.Under the increnental cost'iny nethod, the cfost of cornmercial 
procurement is si^ightly less, since the AEC did not allocate any 

action. < The esuirr.ated cost of ^z,C in-hou5^ production hov/^^/ec 

♦ < ' » - 

is 50% less under this method. . 

. The Circular states that an in-house activity should not 

be approved unless costs wi.ll be at least 10% less than the 

rosts of pbtaining the product or service from commercial 

sources • Since this differential is added to the incrementally 

coeted figures "of $14S.43 and $195.46, it is obvious that the 

differential would have no effect in changing any decision as 

:o/^n-house production or procujfement from a commercial gqurce* 

In summary, the Department of Commerjce study noted t^h'^^^.^ 

.ooit is clear/'that cost comparability cannot be 
achieved. The Office of Management and Budget 
^ * Circular A-7fe costing guidelines favor the in-house 

provision of goods and services and thereby subvert 
the Government's stated policy of relying on th^ 
private sector to provide its products and services. 'i; 

I 

' States/private sector relation for activities funded by 
the Federal Government 

Federal regulations do not address the 'issue of compet/ition with 
the private sector 

The regulations establishing uniform administrative 

I * f 

requinements for grants-in-aid to state and local gok/ernments 

are contained in 0MB Circular No. A-102. This Circiilar v/as 



recently reissued as General Services Adminis tratioh Federal 
Manageraent Circular (FxMC 74-7) v;ith no substantive chan? 



No guidance or policy is set forfcIV in thV GircuLar 
• concerning the relation of the private sector, to tKa recipients 

no.-/iiV'jv v/r.icp>^ requi-re tnac procuren^inc by the -grantees ..shall 
be coj^ducted in a manner so as to provide maxirn'om open'^^nd free 

competition." . . i ^ 

\ 

• • • * I 

3- State statutes and requlations 

An extensive study will be released in the near future \ ' 

A study of state ^and local government purchasing is 
currently being performed by the National Association of State 
Purchasing Officials and Peat, Warwick, Mitchell &'Co., under 
th^ sponsorship *bf 'the Law Enforcement Assistance Administration. 

The study is directed to the acquisition and utilization of 
goods and services, and its^-^cope extends from state and local- " 
laws to written policies and day-to-day practices • Its 
objective is to recogni:?e and identify differen^ce^ in public- 
purchasing laws and practices *and ^tq^^lgh light those characteristic 
that promote strong a^d effects* ve^rogram^ 



The final report was scheduled for release in the-*' late 
summer of 1974, and a review of 'report had been expected for 
the purpose, bf preparing this section. Its release has been 
delayed* and the existence of the study and its applicaloility 
can only b.e note^ at this time. ': . / ^ 

A preliminary finding of the study should be noted.- that 
corppetitive negotiation procedures should be utilized for the 
' ' ,-12- 



Competitive negotiation^ procedures^dif Eer frorti the typical sealed 
bid av;ard in that -negotiations follow receipt of proposals to 
ersuro chat th^ host pric:^* *ind t'^rro :'.r'; obta\'^i?cl- Seal-^il bLil 
procedures are used when complete purchase description can 
be stated ^nd the lowest qualified bidder receives the contract 
award . ' 

4 . Judicial decisions 

A Supreme Court decision has provided an avenue for future 

iudicial relief fr orn unfair government competition 
/\ * ' 

^' /' . . . 

In Dee4niber 196^, the C3,ty of Pittsburgh enacted an 

ordinanc/ which placed a- 20% tax on the^giross receipts of 

parking garage^' operatipns in the city. The city, vhich operated 

approximately '^5% of the spaces covered by this ordinance, was 

fexempt f^fbm the tax. Several private garage operators filed 

su/t to enjoin enforcement of the ordinance alleging it was 

iiiv^alld under the Equal Protection and Due -Proce^^s clauses .of, 

/ , " " * 

the 14th Amendment. , , , * 

Two Pennsylvania lov/er courts upheld the ordinance, bu^ 

the Pennsylvania Supreme Court invalidated the ordinance and 

considered the issue of government competition by noting... 

This government enterprise competing with private 

industry adds not only a new and most significant 

dimension to the*, traditional cons tit utidnal" problem 

of what constitutes a taking v/ithout due process' 

but also an impermissible one." . • 

'•The UoS» Supreme Court reversed this decision in a " ""^ 



to>s. on the reascablenes. 0.= -a tax'tha. is^^^JZ 
Of a sta-te legislativ/ authority to i.po.e or to hold t^afa 

On th= ,,,, ^^^^ 

centerea on the .act that theje wa. a shortage o. par.in, .paoe. 
.n Pitt.W,h. an. no business haa been lost by the private" ,ara„ 



operators. 



Mr. Justice Powell concurrea wit^ the deci^n but', 
separately emphasized, his understanding that..v 

...^^day's decision does not foreclose ths^ possihi i 
• tnat some combination of unreason^m,, , P° = = ^^^^ity 

taxation and di^rect competitLn^v tL t 
^ might amount to a. talcing ofp^^Sp^ eitho^t^^sT^^^^^ 

compensation in violation of the Fifth .S;^ 
Mfendments." - " ■ ^^^^ ^"d Fourteenth 

• • I. ^ 

^ ■Thi._^tlte^,^t^roviaes a,pS,,iJ>le avenue for juaicial 
relief ,if.a combinaiLn of buraensom«^.;tion ana.aire^t 
co.pet.tion by either a-^tate or local government 'boay or'^be 
Peaeraj Government is found. Suoh Combination would e^f^tvely 
expropriate . private business for p^lio profit ana «ula entitle 
the private business' to just compensation. ' " 



Prg>3^^nt Circular regulations Rro not iiniCornlv itrtolemented, and 
justri f Lcabiops for in-hpuse actrLvities c/re frequently not valid 



commercial and industrial activities are as ' • 
diverse tas the act iVities, themselves , 7 

^d that a new approach and stronger implementation of the 

program to review and justify in-house activities is needed > 

**o-.to achieve consistent and timely Government-;/ide application 

of the policies set forth in Circular A-76.*' ^ 
* ** 

The General Accounting Office found 'a lack of Explanations 
supportin<^ many Government recommendations to continue in-house 

' ■ 1 ■ ' ^ ■■ 

activities. The Dep.af'tment of Comme^e found the most frequent 

purification for Commerce in-house activities was that, a 

^ - • t 

^ commercial source was not av-aiXable, or its us^ would delay^a ' ^. 

program. These Commerce a<!:tivities included inforijiation , 
r services such - a^mvscella*neo us* publishing , commercial printing, 

typesetting, aerial photography, m.icro filming and graphic arts; 

* 0 

most v;ere in the Washington area and duplicated services 

\: ^ ^ . • 

readily availeible fxom the private ,seq*x>r . *' • 

I 

1. Use of private sector information firms* by the Federal 
Government . . * . N - 

a* Creation of information # • i - 

Private sector information products arc effectively -used ,h^t 
the cjovernment offers competitive pr^odticts 

Products range from dictionaries and techni<2^1 books and \ 

journals ^to computer programs and software. Man;^in format ion 

ERIC \ ' " 



however, and are sold to the general ^public in competition v;ith 
.those provided by tjve .private sector. Exaip.ples reflect inforrra 
nor v*n"»wqi,=j to go^/errr^nt act.i v I t i js» such ao cor/o t c. c t: on manuali 
PERT schejHiling techniques, inforciation theory, surveys of 
manufacturers, software of a ganeral nature , such as report 
generators, and' software application programs for payroll and 
accounting systems. ^ • ^ , 

Private sector informaticrn products must eventually bi| 
self-sustaining - incremental cost techniques are rarely, 
availaljle. The Federal Government however is not required 
to consider the cost of creating the information offered to 
the public* 

The sal^ of competitive products by the government 

lessens the revenue bases and erodes the capability of the 

private sector to continue the creation of nev/ information 

products for the benefit of the public and the government* 

b*, Management of informaj>ion dissemination 

Private sector firms manage complex inflprmation dissemination 
programs for the governiaent 

An example is, the program established by the Securities and 

Exchange Commission. The program is run by ^^isclosure, Inc. 

* , 
under contract v/ith the' SEC and at no cost to the SECo^ 

' ^ ' ' ' 

^Approximately 100,000 ^4^nancia] reports *re*ceived each 

year by the SEC are disseminated in microfiche and paper tsjopy to 



bibilioyraphic contr-bls have' been ost^iblished cind monthly and • 
cumulative indexes are ^old together with approximately 
I." ,^ 'J coij^'j.j L. c . 

Complex central informacion faciliLi.:id aro op^r^racec for 
the government by Informatics Tisco, Inc.- NASA^Scientif ic 
"and Technical Information Facility - and' Op^-rfa'tions Research, Inc^ 
- the National Institute of Education's ERIC Processing and Resource facilit 

The skills required to properly operate and manage these . 
programs include technological and entrepreneurial skills 
concerning the investment of capital and marketing to ensure 
'the e:EJE^cti.Vft ugg. of such capital. . ^ 

c* Government Information dissemination programs 

They are facing increased pressures to become self-sustaining .^^^ 
Two significant examples of , government informatioi^i 

dissemination programs a/e the Government- Printing Office and, 

. - - ■ • ■ ■ 1 

the National technical Information Service . Congressional 

= ■ ' /■ . . / 

pressiures and actions to make these activities self-sius taining 
have increased.- The prices of their products have increased and 
in som^'Cases, the price is higher than a comparable product sold 



e activity 



by a prixJate' sector firm for^> the government. 

Marketing eltforts to increase sales and make thk 
self-sustaining have increased. But in ordr^r to obtain the 
flexibility necessary .to achieve this objective, the Director 
of NTIS proposed earlicif this , year that OTIS be established ^as 



1 



a quasi-public agency somewhat similar COMSAT. This fX.xiblUt 
is an advantage a private sector fi™ has. It can shift resources 
^.-..^ o.-..i,..-^o :,,,;-^'ai.ar.:^33 or n^w opportunitxis , handle 

pea:. .orKload problems; and cut bacK and deduce operations 'when ^ 
necessary, ' > . • ^ . - 




r 
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C. POTL'IMTIAL CEL\NGIDS TO EXISTING POLICIES AFFECTING.* 
GOVERiMiMENT/PRIVATE SECTOR flELATIOMSHIPS 

» 1. Recorrjnendacions Df the Coipmission on Govc?rnr::er\u 

Roco^-T 3'ncl:it Lor 5 pade by t'^^^ C":^mj.s3io^ »ra /cr a g ^"o iL-^^ rr:ij.ar'C-3 
on private enterprise for nesded goods and services 

The Commission was created in 1959 to recommend methods 
to. Congress that v/ill "...promote the economy, efficiency, 
and effectiveness...*' of procurement by the executive. The 
Commission was a bipartisan body with members from the Congress, 
the Executive Brartch, the "public sector" /plus the Comptroller 
General of the United States. 

The Commission had a large full-time professional staff, 

and extensive effort was expended over a two year period- The 

Commission made 149 recommendations- ^Some have be6n implejTiented 

» \^ 
"by executive regulation and^ .some by legislation. A group has 

been established within the General Accounting Office to monitor 

the implementation of these recommendations and progress reports 

are provided to cftngress. 

, The Commission made the following recommendations: 

Provide through legislation that it is the national 
policy to rely- on private enterprise for needed / 
goods and services, to the maximum extent, feasible, 
within the f ramev/ork. of procurement at reasonable 
* prices. (Recommendatiqn 22) - - 

Base cost .comparisons on: - . 

■ ■ . ■ , 

•(a) Fully-allocated costs if the work concerned 
^ represents a significant element in the total v;ork 

load of the activity in question or if discontinuance 
of an ongoing operation v/ill result in a significant 
decrease in operations costs- 
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(b) An incremantal basis if the work is not a 
significSant portion of the total V/orkload of an 
organization, or if it is a significant portion in 
which l^ha Co-^erpjTient provided a substantial inv?=*ot:- 

In its discussion of Recommendation 24, the Commission 
noted that ..... 

It is generally agreed by Government and industry 
personnel that the method used in determining the cost 
of Government activities in some cases may bias cost 
comparisons in favor of in-house performance." 

But, they indi<faFed that one major problem exists if the 

alternative total cbst' method is adopted - government accounting 

records do nofreadily permit identification ^nd^allbcation 

of all indirect cost^ and depreciation! 

A dissenting recommendation was reported by 4 o£ the 

Commissioners- They did not support the concept of using 

any costs comparisons and recommended that a government in-house 

activity be permitted only if reliance on the private sector 

would truly disrupt or significantly delay an agency program, - 

national defense, required in-house performance, or the product 

- or . service ' was not and could not be made available in the private 

sector and was available from a Federal source. They further 

recommended that all practical steps be taken to encourage and 

dev^^lop additional private sources in the unlikely evfent that 

sufficient cOiV).: ^t:ii:ive sources were not available in the 



private sector. 



These reconunendafcions v/are formally assigned to the 
Office of Management and Budge b as the lead agency to develop 

no 'substaative progress has been made by 6M3 in 15 months and 
recommended that a positive program be pursued with a firm 
completion date- • , 

. Any attempt to predict 0MB 's response to these recommenda- 

* • • • ^ 

tioas v;ouId be speci^lative * They have indicated they do not 

have sufficient staff at thi^ time to develop the response and 

> 

that it is difficult to establish guidelines that effectively 
distinguish between the" two situations set forth in Recommenda- 



tion 24. 

2. New Office o-f Federal Procurement Policy 

OFPP has not established policies or recommendations at this time 

The Commission on Government Procurement found a void in 

government procurement policy leadership • It recommended that 

a central office be established to take the^ leadership-in 

procurement policy • . > ^ 

Legislation establishing this office within 0MB v;as recently 

enacted. Mr* Hugh Witt, formerly Principal Deputy Assistant 

Secretary of Defense for Installations and Logistics, was y 

appointed its Director and will report directly to the Director 

of OMBo In a recent interviev/, Mr. Witt indicated th^iu. position 

on the Commission's recommendations is still being developed, 

and if expected ^ procurement oversight Tiearings are held by the 

» > 
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Senate this year, his office would' not have any spedific 
recommandations or cominents. 



\ 



Leg Id lalij-on 



Legislation on the question of governnent conpetitign is not 

e'xDected in the near future 

^ — > — . ^ 

In the Senate, the Ad Hoc Subcommitte oi> Federal P^pcurement 

was establish^ed to' respond to the various le^gr^ la ti/ve>^ recommend- . 

/ • 

ations made by the Commission of Government Procurement and to 
serve as a focal point for Senate legislative jurisdictlgn. No 
comparable committee exists in the House, where jurisdiction 
for procurement legislation 'rests with several Committees. 

Prot:urement oversight, hearings have been scheduled for 
"early 1975 and testimony v;ill be taken on the^ government 
competition issue. by the Ad Hoc Subcommittee. The Subcommittee 
earlier this year on a bill which distinguis)^es 



held hearings 

between contracts and grants and req|ia:res that items' and 
services procured for benefit of the , government must be 

made by a contract and not a grant. ' Presently , " capable^^r- 
pro^it firms of the private sector are excluded from ^ % t 
procurement, since the grant award process x§ used arid only.^ 
a non-profit or not-for-profit organization is eligible to 
receive -the grant. The bill has passed the Senate and. House 
actioti is expected after the November 1974 elections. 



V 
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■ . -pr^ POSED NATIONAL PROGRA.M • s. - ' 

1. In.troauction ' ' .', . 



^ ' ■ — * \ 

^ ' ' ' The present executive policy is not uniformly implemented 

and p'rovides a wide discretion to* a government agency in the 
use,, of the private sector to implement its programs* 

The following 'prac'tices ' are, recommended for -the implementa- 

"I » * 

- tion of the pr^oposed Nation&l Program. They are permissiblfe 

und^er present policy and -regulations and will permit the govern- 
ment to exploit and use the strengths of ;the .various institutions 
of the private sector and- the competitive force found in the ^ 
• private sector. ^- ' 
2. Proper^ role of the government 
^* Government should rely on the private sector hdic implementation 



of its programs ^ i ^ 
• ■ « N ^ . 

Pet^ Drucker commex>ted 6n .the government ' s record of 



performance by neting . 



Government has proved itself capable of doing only 
2 things, v/ith great effectiveness. It can wage war^. 
.And it capinflate the currency. Other things it 
can promi'se but Q,nly rarely can accomplish." 
' ^ <» , ^ • • 

His comment is not made in arguing who can do a job better 

or cheaper, the government may in some cases "do*' something 

better or cheaper, but that doing is incompatible v/ith its 

'primary purpose which is decision .making • ^ 

The purpose of government is to lrl^\ke fundamental > 
• . decisions > and to make them effectively- 'The 

purpose of -government is to focus the political 
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energid-s of society. It is , to dramatize issues. 
It' is to present iundamentjal choices. The purpose 

qf croverrm-ant / in Gt:h3r v;br"d3, is to qovarn." 

An 0:'t3 GfliCi^i 'j-jed t:::3 SST as .an oy^r.^ple^' o i how thj 

'government failed this purpose. -It tried to perform both 
* ' » *- ^ 

functions-^- deciding and doing - at the expense o£ deciding. 

No fundamental choices were presented and a single political 

objective was implemented by a single company acting as an 

agent only of the government. The project was terminated 

-after the required fundamental decisions were made. 

Drucker arfcfues tha't the private sector institutions 

should be used for the actual "doing'* of performance, 

operations, and execution . That government should know their 

capabilities and orchestrate them much as a symphony conductor 

knows the performance characteristics of his musical 

instruments and draws best performance from each. 

3. Recommended practices 

A. As a m.atter of policy, rely on the private 
* sector to obtain needed goods and services and 
encourage non-federal governments to follow this 
policy ^ 

The Department of Commerce and the Commission on Government 
r Procurement noted many benefits of such policy. The to*tal 
cost of goods and services v;ould be less, cax revenues for all 
units of government would increase, and the technical and 
jnanagsment skiJJkr required to deve^lop new apd innovative goods 
and' si^cvices \^uld remain in the private sector ^and be 
avai.lubl'^ ^ 9tnec units of thf/ qoverpment and to sociQty. 

-2 4- ' . 



Bi Provide an early opportunity for the private 
sector to participate in the' review ajid criticism 
of specific program documents being dcvoloped 

: CL'.S r^: '.-yizj. ,'st^K":L/ :...:-:iUv-. c,r:.:^3, rcaccLo:'iJ una 
criticisms to the widely disseminated drafts of its National 
Program document, but it is essentially a statement of goals 
and objectives^ and the discussions that arose centered on the 
emphasis given to the various institutions of the private sector 
in achieving these goals and ''objectives . 

As more specific documents are developed, specific 
criticism will develop which will provide- 

1. Additional- information,s and facts for the 
development of specific components of the National* 
Program. " ' , * * . * 

2. A better understanding of the capabilities of -the 
various private sector institutions and how 'they can 
be utilized 

An example of an ea^rly involvement with the private sector 

• V 

is a 2 day seminar^ which will be jointly spoi^ored by the 
Federal ^Energy Administration and the Information Industry 
AssociaAon next January. Both government and private sector 
representatives will participate. Its purpose is to develop 
ideas and specific methods by which the private sector can 
^ assist And participate in the dissemination of energy *informat'ion 
collected and generated by the Federal Government. 
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C. O'ffer to the private sector the opportunity to 
take resporsibility for development and implementation 
of specific information programs 

p-^jcicc cu.L be 1 : -^r/^: „ in v^.-^iovs v^a/:-*. In -.zr-t 
instances^ the offer may not be necessary since a private * 
sector member may establish ^its own progr-am without government 
funds or specific access to required government controlled 
information. Information Dynamics Cojrporation did not )xse ^ 
government funds to establish its Bibnet system,, which will 
compete with the Ohio College Library Center j(«OCLC) system. 
Both IDC and OCLC make use of the MARC tapes provided to the 
public by the Library of Congress. The ERIC tapes are avail- 
able to the public and are used by commercial firms to create 
information products . 

In these ^examples , where private risk capital or other 
sourceX^of funds are availab'le, and specific access to govern- 
ment information sources is not required, th^decision to 
implement an iKfqrmation program will be made by the investors 
of the capital on pro ject:;ed market conditions. The government 
should encourage these x3pport unities since ... 



1. Reso^or^s of private sector will be utilized 
instead of tax revemi^s* 

2. Government resources, will be free to implement 
other program components \(h<=^re government initi^=^tive 
and^ assistance may be requi^sed. 

V/here specific access "to information^N^ontrolled by the 

government* is required, the government c'an ofS^r^ to the private 

$ sector 'the opportunity to develop information pro^sTams under 
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exarapl-'i. In-order to undertake this large dissemination program, 

financial market for these reports demands their quick receipt* 
Access to these reports is assured in mie contract^ and the con- 
tracjtor has t^e contractual responsibility to provide copies' to 

the public afc prices set forth ir> the contract. 

, 1 
These opportunities can be developed jby a continued 

I 

^dialog with the private sector and by solicitation through the 
•Commerce Business Daily for statements of capabilities from 
interested parties* ' 

'd. If information products or services are 
required for the government's own use and they 
are available from the private sector, a government 
activity should not be initiated to provide the 
product or service ^ ^ 

• The NCLIS Program document states that " government. 

agencies should not initiate information services that can be 
provided by the private s^ector unless the cost to the goverjiment 
v/ould be significantly reduced or unless the priva.te sector 
service is unable to meet the government's specifications for 
timeliness, quality, and continuity • " ^ 

As previously shown, use of the/Circular A-76 cost com- 
parison guidelines can show a 'significant cost cUfferenco in 
favor af an' in-house activity , even though the total cost tO' the 
govGcrment may be higher than if procured from tha private sector 
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able, the governmsnt should rely on the competitive force of 
r j'r'-.atplace to esr^blicr a fair price for the product or 
serv » c^ . 

If only a single supplier is available and the product 
or service is sold in substantial ^quantities to the public, the 
government should rely on the market acceptance of the offered 
price* This pr&T30^re is acceptable under current government 
procurement regulations. ^ If the product or service is. not sold 

in substantial quantities^^?^ the public, governn>ent procurement 

J ' 

regulations require a cost analysis before contr^a^ting to assure 



a reasonable pric?. Competent procurement personnel caji 
accomplish this. ' 

If a product or service available from the private sector- 
is in substantial conformance with the government's specif id'a- 
tions lor "timeliness, quality and continuity, " e-f forts to 
dupliccite it should not be initiated .-^ Government agencies 
frequently justify in-house activities by a lather fine, distinc- 
tion .betv/een an offered product or service and their specif ica- 
tions . 

E. Ensure that, all p'»"':vate sector groups may 
participate in the procurement . process 
u 

Even if the Senate bill distinguishing between contracts* 
and grants is not enactied, capable for-profit firms should not- 

be excluded from the procurement « process because they cannot 

« » 

be .awarded a grant. ^ 
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F. Expioi^t the pheriop.enoa t>f conpetition zo the 
laaxinum exten?! possible 

/ ) 

vrnop the go/e;^.rer.t pro^'ides a product for its own use, 

benefits obtained from competition. All government\ studies 
and recommendations favor the use of competition, in the 
acquisition of products and services. 

'Study Group #1 of the Commission on government Procurement 
notea that "...experts estimate that competitive procurement 
reduces costs by** 25 to 50%." Further, in k competitive 
negotiation process. for high technology items, technical 
and management innovation is sought arid obtained in the proposals 
received and during the negotiation process- 

' The ben'fef its/df lower competitive costs and innovative 
proposals frqm qualified private sector sources can be obtained 
through sound procurement techniques. These techniques include 
seeking' qualified sources through -the Commerce Business Daily 
and other media, publicizing availability of Request for Proposals 
pre-"proposal conferences where the program, specifications ate 
thoroughly reviewed and c criticized , and through negotiations 
with each offeror in the competitive range. 

These W^ctices and techniques are not exhaustive, but can 
proyidG the framework for the active participation of the private 
sector in the proposed National Program. • , 
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